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Court of Appeals of the District of Columbia 


No. 6203. 


Henry Woodhouse, Appellant, 

vs. 

Edward B. Burling et al. 


a 


Supreme Court of the District of Columbia 


In Equity. 

No. 55978. 

Henry Woodhouse, Plaintiff, 


vs. 


Washington Airport, Inc., a Corp., National! Aviation 
C oRP., Edward B. Burlinii*, Wa.shin5>'ton Air iTeiTninals 
Corp., Federal Aviation Corp., H. Rozier Dulijny, Trus¬ 
tee; Arthur Herbert, Trustee; C. S. Taylor Bufke, Trus¬ 
tee; National Airport Corp., Defendants. I 


United States of America, | 

District of Columbia, ss: I 

i 

Be it remembered. That in the Supreme Court ojf the Dis¬ 
trict of Columbia, at the City of Washington, in jsaid Dis¬ 
trict, at the times hereinafter mentioned, the 'following 
papers were filed and proceedings had, in th|e above- 
entitled cause, to wit: j 
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1 Amended Bill of Coniplaint for Receiver and 

Injunction. 

Filed November 6,1933. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 55,978. 

Henry Woodhouse, Plaintitf, , 

vs. 

Washington Airport, Inc., a Corp., National Aviation 
CoRP., Edward B. Burling, Washington Air Terminals 
Corp., Federal Aviation Corp., H. Rozier Dulany, Trus¬ 
tee; Arthur Herbert, Trustee; C. S. Taylor Burke, Trus¬ 
tee; National Airport Corp., Defendants. 

1. The plaintiff, Henry Woodhouse, is a citizen and resi¬ 
dent of the State of New York, with offices in New York and 
Washington, and brings this suit in his own right. 

The defendant, Washington Airport, Inc., is a corpora¬ 
tion, created and existing under the laws of the State of 
Virginia, and is sued in its own right. The defendant. Na¬ 
tional Aviation Corporation, is a corporation created and 
existing under the laws of New York and does business in 
the District of Columbia and the State of Virginia, and is 
sued in its own right. The defendant corporations, Wash¬ 
ington Air Terminals Corporation and Federal Aviation 
Corporation are corporations created under the laws of the 
State of Delaware and are sued individually. The defend¬ 
ant, Edward B., Burling, is a citizen of the United States 
and resides in the District of Columbia, and is sued indi¬ 
vidually. The defendants, Arthur Herbert, Trustee, and 
C. S. Taylor Burke, Trustee, are citizens and residents of 
the State of Virginia, and are sued as trustees. The defend¬ 
ant, H. Rozier Dulany, Jr., Trustee, is a citizen of 

2 the United States, residing in the District of Colum¬ 
bia, and is sued as Trustee. The defendant. National 

Airport Corporation, is a corporation created and existing 
under the laws of the State of Delaware, and is a subsidiary 
of the National Aviation Corporation, doing business in the 
District of Columbia, and is sued in its own right. 
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2. That the defendant, Washington Airport, Inc., on 
June 30, 1933, was the owner of the property |lescribed in 
the advertisement below’, and the said defendaint trustees, 
Dulany and Burke, under said advertisement undertook 
and attempted to sell the said premises on July 17, 1933, 
under said advertisement, to Edw’ard B. Burling, for the 
sum of $432,000.00 plus accrued taxes since !January 1, 
1933, w’hich was some $2,000.00 more than the sebured debts 
and costs, for and on behalf of the defendant. National 
Aviation Corporation, and those allied wdtli it in its 
schemes to prevent just creditors of the Washington Air¬ 


port, Inc., from being able to collect wdiat is due them 
from the Washington Airport, Inc., assets, and the said 


Burling has, or will, convey his rights therein to the said 


National Aviation Corporation. 


“Thos. J. Owen & Son, Auctioneers, 1431 Eyej St. N. W. 

j 

Trustees’ Sale of Valuable Real Estate Consisting of About 
106 Acres of Land, More or Less, Lying at j the South 
End of the Highw’ay Bridge and Bordering the Potomac 
River, and Intersected by Military Road, inj Arlington 
County, Virginia, a Part of Which is Used as hn Airport 
and Amusement Park. I 


By virtue of a certain deed of trust dated Ju^e 25, 1929, 
recorded June 25, 1929, in Deed Book 299, pa^e 269, of 
land records of Arlington County, Va., executjed by the 
Washington Airport, Incorporated, a corporatiion organ¬ 
ized and existing under the laws of the State olj Virginia, 
to H. Rozier Dulany, Jr., and C. S. Taylor Burkb, trustees, 
default having been made in the payment of the amount 
secured by said deed of trust, and at the request of the 
party secured, the undersigned, on Monday, Jul^t 17, 1933, 
at twelve o’clock noon, will offer for sale at public auction, 
on the premises, in front of the Washington Airport Sta¬ 
tion on Military road, all those three certain ]j)arcels of 
land, situate in Arlington County, Va., and being parts 
of land known as Alexander Island, and particularly de¬ 
scribed as follows: Beginning for the one parcel at a point 
in southerly line of the Military road leading from 
3 the Highwray Bridge to Arlington, said point being 
distant 146.86 feet from tlie intersection! of said 
southerly line with the westerly line of the Virginia ap- 
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proach to tliCi Highway Bridge, said point being at the 
northwesterly ;Corner of the line of George D. Horning; 
thence southwesterly with the said southerly line to its in¬ 
tersection with the easterly line of Arlington Reservation; 
thence easterly and southerly with said reservation to the 
Rosslyn Branch of the Pennsylvania Railroad; thence 
easterly with said railroad to a small triangular parcel 
of land belonging to the Pennsylvania Railroad Co., thence 
easterly and southerly with the boundaries of said parcel 
back to said branch railroad; thence with the said branch 

railroad easterlv to its intersection with the westerlv line 

* 

of the Washington, Alexandria and Mt. Vernon Electric 
Railway; thence northerly with said westerly line of said 

electric railwav to its intersection with the westerlv line 

*• •’ 

of said Virginia approach to the Highway Bridge; thence 
northerly withjthe westerly line of said highway approach 
to the southeast corner of the parcel of land sold to Louisa 
Graul bv H. Rozier Dulanv and R. Walton Moore, trus- 
tees, May 21, 1923; thence westerly with the Graul south- 
erlv line 136.09 feet; thence northeasterlv with GrauPs 
rear or westerlv 87.73 feet to the southwesterlv corner of 

V ♦ 

the parcel of land sold to George D. Horning by the above- 
iiientioned trustees, November 1, 1926; thence with Horn¬ 
ing ^s westerly line northeasterly and northerly to the point 
of beginning. The second parcel being a small triangular 
})arcel of land lying betw’een the said electric railway and 
said highway approach, and described as follows: Begin¬ 
ning for the same at the intersection of the said electric 
railway and the westerly line of said highvray approach; 
thence southerly with said highway approach 136 feet, 
more or less, to the land leased by the said trustees to the 
Stewart Storage Corporation; thence westerly at a right 
angle to the said highway approach 51 feet, more or less, 
to the easterly line of the right of way of said electric 
railway company; thence northerly with said easterly line 
of the railway ,company to the point of beginning. The 
third parcel of land lying between Military road and the 
Potomac River and described as follows: Beginning for 
the same at the northerly end of the westerly line of the 
Virginia approach to the Highway Bridge, as said ap- 
])ro:\ch is described in the deed from Wm. M. Lewin, 
trustee, et als, ito the United States of America; thence 
southerly with fhe westerly line of said approach to the 
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intersection of the Military road to Arlin 2 :ton; thence north- 
westerly with said Military road to the point 'inhere it in¬ 
tersects the southeasterly line of the land sol(|l to James 
G. Nagel by the said trustees; thence with the said line 
of the land sold to Nagel, north 32 degrees, 27 rninutes east 
528.27 feet to the law-water mark on Boundary Channel 
of the Potomac River; thence southerly with th(ij low-water 
mark of said channel, and of the Potomac Eiyer, to the 
point of beginning. The above-described property being 
the same property which was conveyed to the ^aid Wash¬ 
ington Airport, Incorporated, by deed from IH. Rozier 
Dulany and R. Walton Moore, surviving trustees, under 
that certain deed in trust dated December 23,1 1909, and 
recorded in Deed Book No. 122, at page 4, of th^ said land 
records, by deed dated on the 25th day of June, 11929. The 
trustees reserve the right to offer the said propei'ty in such 
parcels as they deem advantageous, and also tj) offer the 
property in one parcel and to accept or reject jany or all 
bids at their discretion. I 

4 Terms of sale: All cash. Deposit of $lL 0,000 will 

be required at time of sale. All conveyancing, re¬ 
cording, revenue stamps, etc., at cost of purchaser. Bal¬ 
ance of purchasing price to be paid within ten days from 
dav of sale, otherwise, the trustees reserve thb right to 
forfeit the deposit and resell the property at thb risk and 
cost of defaulkng purchaser after five days’ advertisement 
of such resale in some newspaper published inj Ailington 
County, Va., and Washington, D. C. ; 

H. ROZIER DULANY, Jr., | 

815 loth St, N, \W,, 
a S. TAYLOR BURKE, | 
c/o Burke <& Herbert, Alexandria, Ya., 

Triistees,^^ 

\ 

\ 

3. That on July 14, 1933, the Washington Airjport, Inc., 
was the owner of the premises described in the advertise¬ 
ment set out below, and on that day, the defendant trus¬ 
tees, Dulany and Herbert, inserted the advertisenient below 
in the Washington Evening Star, giving notice jthat they 
would sell the said premises on July 31, 1933. | The ad¬ 
vertisement is as follows: i 
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'^Tlios. J. Owen & Son, Auctioneers, 1431 Eye St. N. W., 

Washington, D. C. 

Trustees’ Sale of Valuable Real Estate Consisting of About 
37% Acres of Land, More or Less, Fronting on Military 
Rd. and the Potomac River, in Arlington County, Va., 
Used as an Airport and Known as “Hoover Field”. 


By virtue of a certain deed of trust, dated November 
22, 1928, and recorded November 23, 1928, in Deed Book 
No. 289, page 318, of the land records of Arlington County, 
Va., executed by James G. Nagel to H. Rozier Dulany, Jr., 
and Arthur Herbert, trustees, default having been made 
in the payment of the amount secured by said deed of 
trust, and at the request of the parties secured, the un¬ 
dersigned, on Monday, July thirty-one, 1933, at two-tliirty- 
o’clock p. m. Eastern Standard Time, w’ill offer for sale 
at public auction on the premises in front of the Hoover 
Field Hangar on Military Road, at the hereinafter de¬ 
scribed premises: The following-described land situate in 
Jefferson Magisterial District, County of Arlington, Vir¬ 
ginia, beginning at a point in the east line of the United 
States Experimental Farm, or Arlington Reservation, said 
point of beginning being North 19 degrees, 10 minutes west 
147.02 feet from a set stone at the southeast corner of 
the United States Arlington Reservation where said east 
line is intersected by the north line of the United States 
Military road leading from Highway Bridge to Arlington 
Cemetery, thence w’ith the north line of said Military road, 
north 82* degrees 28' 10" east 261.05 feet to the point of 
curve of said road, thence following said line of said Mili¬ 
tary road, curving southwardly with a radius of 608.7 feet 
for a distance of 229.99 feet the chord of which arc bears 


south 86 degrees 41' 10" east, 228.64 feet, to a point in 
the southwestwardly projection of the fence l*ne of 
5 the 2 :)roperty locally known as Arlington Beach; 

thence with the northwest line of said Arlington 
Beach, following along an existing fence line and projected 
into the Potomac River, north 32 degrees 27' east 528.27 
feet to a point at low tide of said river as the same was 
defined by a survey made August, 1906, by Henry Crocker, 
surveyor; thence along said low tide line of said Potomac 
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25 degrees 25' west 758.98 feet, north 30 degrees 42' west 
392.0 feet, north 37' Degrees 34' west 689.0 fe^t, north 70 
Degrees 37' west 137.10 feet, north 52 degrees 14' west 
203.10 feet and north 56 degrees 10' west 280.70 feet to a 
point; thence departing from said river, south 0 degrees 
30' east 363.0 feet to a point, and south 10 degr^s 10' east 
2,115.98 feet to the point of beginning contaiiiing 37.353 
acres, together with all of the riparian righti thereunto 
belonging in and to the waters of said Potomalc Eiver, as 
the same is illustrated upon a plat thereof prepared Oc¬ 
tober 25, 1928, by George E. Garrett of Potomai, Va. The 
above-described property is the same property | which was 
conveyed to International Airways, Inc., by James G. 
Xagel by deed dated November 28, 1928, and recorded in 
Deed Book No. 289, page 321, of the land recojrds of Ar¬ 
lington County, Va. The trustees reserve thp right to 
accept or reject any or all bids at their discreJ:ion. 

Terms of sale: All cash. A deposit of $10,00(j).00 will be 
required at the time of sale. All conveyancing,! recording, 
revenue stamps, etc., at the cost of purchaser. Balance of 
purchase price to be paid within 10 days from (^ay of sale, . 
otherwise the trustees reserve the right to forfeit the de¬ 
posit and resell the property, at the risk and (host of de¬ 
faulting purchaser, after five days’ advertisemejnt of such 
resale in some newspaper published in Arlington County, 
Virginia, and Washington, D. C. j 

H. ROZIER DULANY, Jr., I 

815 15^^ St, 

Washingt^n, D. C, 
ARTHUR HERBERT, | 

Alexandriaf Va,, i 

Trusteds,^^ 

I 


4. That on July 31, 1933, after the institution of this 
suit, tlie said trustees defendants, Delany and! Herbert, 
proceeded to make an attempted sale of the said property 
known as the Hoover Airport, and at the said sale it was 

bid in by N. S. Ludington and-Ludington, Iknown as 

Ludington Brothers, and who have for many yearjs been as¬ 
sociated with, allied with and interested in, Natiqnal Avia¬ 
tion Corporation, and its allied companies, at the price of 
One Hundred Seventy-four Thousand Five Hundred Dol¬ 
lars ($174,500), the exact amount of the first trust which 
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the Ludingtons claim to hold and own, and there 

6 were no other bids, although the holders of the large 
second trust were present and able to bid and pur¬ 
chase the property to secure the amount due them, should 
any outsider bid on the property, and the property was 
worth far more than the amount of both trusts, but the 
plaintiff, because of the heavy losses caused him by the 
schemes of, and violations of contracts with him by, the Na¬ 
tional Aviation Corporation, was financially unable to bid 
on the property under the present depression in the market. 
Just after the said sale, the said National Aviation Cor¬ 
poration and its associates, incorporated and chartered, 
as a subsidiary of the National Aviation Corporation, an¬ 
other corporation under the laws of the State of Delaware, 
under the name of National Airport Corporation, and had 
title to both the properties hereinbefore described, being 
Hoover Airport and Washington Airport, conveyed to the 
said National Airport Corporation, by the said defendant 
trustees, the said defendant Burling and the said Luding- 
ton Brothers; the jdaintiff believes and charges that the 
National Aviation Corporation and its allies, in their 
schemes, as hereinafter alleged, to take all the property and 
assets of the Washington Airport, Inc., and to prevent the 
plaintiff and other just creditors of the Washington Air¬ 
port, Inc., from collecting the just amounts due them, 
planned, arranged and schemed with the holders of the 
second trust not to bid on the Hoover Field unless outsiders 
or the plaintiff.bid on it, and the National Aviation Cor¬ 
poration would, and did, protect the amounts due the sec¬ 
ond trust holders, in the refinancing of the properties, in 
the name of the National Airport Corporation, and the 
plaintiff further charges that he is entitled to have the 
defendants make discovery as to all the contracts and agree¬ 
ments relative thereto, between all the said parties defend¬ 
ants hereto, among themselves and with the holders of the 

second trust. 

7 5. That the defendant trustee, Dulany, being a 
non-resident of the State of Virginia, is not subject 

or amenable to the laws and courts of the State of Virginia, 
and under the laws of the said State of Virginia, cannot 
execute or sell under a deed of trust secured on real estate 
in the State of Virginia, as the laws of the said State pro¬ 
hibit same, and sale by said trustee, even jointly with an¬ 
other, is illegal, invalid and void. 
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6. That the plaintitf is informed, believes anc^ so charges 

that the defendant trustee, Dulany, has broug^it into the 
District of Columbia the money received on thel sale of the 
property described above on July 17, and willl receive or 
bring into the District of Columbia the balance ! of the said 
purchase price when paid by the purchaser or hjis assignee, 
and there is no way for the courts of the State bf Virginia 
to reach the same. I 

7. That the plaintiff is informed and belieyes and so 

charges that the said Dulany, Trustee, will receive in, or 
bring into, the District of Columbia the proceeds of the 
proposed sale of the property advertised to bb sold July 
31, 1933. I 

8. That the defendant, Washington Airport, jlnc., is in¬ 

solvent and unable to pay its debts, and unless ithe money 
now in the District of Columbia in the hands bf the pur¬ 
chaser and of the trustees, and the money whicli will come 
into their hands on the sale of July 31, 1933, i^ paid to a 
receiver to be appointed by this court, the plaintiff, who is 
a large creditor of the Washington Airport, | Inc., and 
Washington Air Terminals Corporation, as hereafter set 
out, as well as other creditors of the two corporations, will 
suffer severe loss. That the said two corporations are 
unable to pay their debts, and are seeking to d(tfraud the 
plaintiff and other creditors in, and by, these sales. That 
the following statement in Moody’s Manual of Investments, 
1932, Industrials, p. 524, the plaintiff is informed, believes 
and so charges, was furnished by the corporations named 
therein: | 

i 

8 “National Aviation Corp. Organized j June 23, 

1928, in New York * * * In August, [L931, pur¬ 

chased all the assets and assumed certain liabilities of 
Federal Aviation Corp. in exchange for 97,600 |shares of 
stock, 48,600 warrants to purchase National Aviaftion stock 
at $22 a share, expiring April 30, 1933, and $15,6(|0 in cash. 

“Washington Air Terminals Corp. Nationall Aviation 
Corporation owns 93% of the stock of this compariy. Wash¬ 
ington Air Terminals Corp. owns all the outstanding stock 
of Washington Airport, Inc., which latter corporation owns 
two tracts of land. i 

“The first, known as the Thousand-Acre Airport, com¬ 
prises approximately 1,200 acres in Hybla Valley, a few 
miles outside of Alexandria, Virginia, and is sjubject to 
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mortgages totaling sr3*2,480; the second tract comprises 
106 acres of property in Virginia, approximately six min¬ 
utes from the center of Washington, D. C., and is subject 
to mortgages totaling $430,000. 

‘‘The former property is leased and the latter is being 
operated as the only commercial airport in the vicinity of 
Washington, under the name of Washington Airport. 

“Of the 106 acres comprising Washington Airport, ap¬ 
proximately 90% is improved land and usable for airport 
purposes and the remaining 10% is being filled. 

“The Airport receives its income chiefly from companies 
which use the airport. 

“The Washington Air Terminals balance sheet as of De¬ 
cember 31, 1931, reflected current assets of $14,600 and cur¬ 
rent liabilities of $67,400. Of the currect liabilities $62,178 
was in the form of accrued interest on the notes held bv 
National, which the Airport is unable to pay. This ac¬ 
crued interest lime was set up on National's books at $1.00. 

“For the year ended December 31, 1931, Washington Air 
Terminals showed a net loss of $128,333 for the previous 
year.” 

9. Frank F. Russel is now Vice-President and chief ex¬ 
ecutive officer of both the National Aviation Corporation 
and WashingtonL\irport, Inc., and probably of the Federal 
Aviation Corporation and Washington Air Terminals Cor¬ 
poration, as during most of the time the officers of these 
corporations have been the same men. 

10. That on July 7, the National Aviation Corporation 
filed and served'a motion At Law No. 2051 in the Circuit 

Court of Arlington County, Virginia for judgment 
9 against the Washington Airport, Inc., for $682,- 
213.93, with interest from various dates, returnable 
July 25, 1933, when the judgment may be entered or it may 
not be entered until the October term; one of the notes 
sued upon was made by the Washington Airport, Inc., and 
Washington Air-Terminals Corp., Dated June 25, 1930 for 
$560,213.93, ])ayablo to the Federal Aviation Corporation 
and indorsed by it through its President, C. R. Fauntelroy, 
and Vice-President. J. C. Speaks, Jr., to National Aviation 
Corporation; the officers signing for the Washington Air 
Terminals Corporation and Washington Airport, Inc., were 
the same, being Howard Sutherland, President, A. G. Ober, 
Jr., Vice President and Treasurer, and L. Q. C. Lamar, 
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Secretary. Another note sued upon was exactly the same 
as the above, except it was for $35,000.00 date4 November 
7, 1930, and the Secretary of its maker was Ral^h B. Flea- 
harty; neither the Federal Aviation Corporationi nor Wash¬ 
ington Air Terminals Corporation were madej parties to 
this action; the other notes sued upon vrere m^de by the 
W'ashington Airport, Inc., payable to the Nation^ Aviation 
Corporation. | 

11. There is an unsatisfied judgment in the Clerk’s Office 

of the Circuit Court of Arlington County, Virginia, en¬ 
tered by that Court on May 16, 1930 in favor of Airports 
Corporation of the United States, a corporation, against 
the Washington Airport, Inc., for $661.00, with interest 
from May 16, 1930 and costs, which was docketed May 20, 
1930, and an execution on same was returned ‘‘niilla bona” 
April 7, 1931 by the Sheritf of said County; plaintiff is 
informed, believes and charges that said Airports Corpo¬ 
ration of the United States is not allied with the corpora¬ 
tion defendants in this cause. i 

12. That by and under various contracts dated May 9 
and 22, 1929 and other dates between the plaintiff and the 
Washington Airport, Inc., and its allied corporations, the 

plaintiff, about November 1,1930, had clainjis against, 
10 and was entitled to recover from, the Wfashington 

Airport, Inc., $171,100.00 for it and its jassociates 
failure to operate an aviation school at Washington Air 
Junction; the plaintiff vras likewise entitled tb recover 
$163,000.00 for failure of the said parties to carrjr on vari¬ 
ous other activities at the Washington Air Junction; the 
plaintiff was likewise entitled to recover from the Wash¬ 
ington Airport, Inc., $81,500.00 from activities thajt the par¬ 
ties failed to carry on at Washington Air Junction; thus 
making a total of $414,600.00 that the Washington Airport, 
Inc., was liable to the plaintiff for; that the plaintiff had 
theretofore sold to the said corporations the tra}ct known 
and called the Thousand-Acre tract or 1,200 ajcre tract 
which w’as a portion only of the Washington 4-ir Junc¬ 
tion owned by plaintiff and because of that salej the said 
corporations agreed to carry on said activities which 
would greatly enhance plaintiff’s remaining property and 
interests. j 

13. Thereupon, the Washington Airport, In^., which 
owns 1,281.863 acres, more or less, in Mt. Vernoin Magis- 

' i 
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terial District,iFairfax County, Virginia, in order to pay 
the said plaintiff and to settle said claim, agreed to and 
entered into a!certain lease of the said 1,291.863 acres to 
the plaintiff for two years, the said property being part 
of and adjoining the Washington Air Junction, with the 
privilege of buying the said property after May 1, 1932 
and before November 1, 1932; it being understood that the 
said lease was for the purpose of enabling the plaintiff to 
carry on the said activities in which the Washington Air¬ 
port, Inc., had defaulted and to develop the property as 
an airport, air terminal, aviation school, lakes and swim¬ 
ming pools, historic foundations and circles, experimen¬ 
tal stations, scientific investigation and other allied ac¬ 
tivities. 

11 14. That after the said lease was dulv executed, 

the plaintiff paid the Washington Airport, Inc., 
$6,000.00 rent on account of the rent, but the Washington 
Airport, Inc., failed and refused to give the plaintiff posses¬ 
sion, and not only prevented the plaintiff from getting pos¬ 
session, but actually interfered with, and prevented, plain¬ 
tiff from making arrangements and contracts and financing 
various activities outlined as above, and wilfully misled, as 
to the terms of the said lease and option of sale, responsible 
persons who \vere negotiating with the plaintiff to furnish 
the equipment and supplies, and to join in, and take part 
in, and in other instances to take concessions for inaugura¬ 
tion and operation of such activities; that the Washing¬ 
ton Airport, Inc., and its associates, thereby prevented the 
plaintiff from being able to handle the property so that he 
could buy it and sell it, and also from selling it, which loss 
of sale, due to the wrongful acts of the defendant, Wash¬ 
ington Airport, Inc., and its associates caused the plaintiff 
a loss of $500,000.00; that the Washington Airport, Inc., and 
its associates, ihterference with, and preventing of, plain¬ 
tiff’s carrying on of said activities caused the plaintiff a 
loss of $500,000.00. 

15. That the defendant, Washington Airport, Inc., and 
its associates, are thereby indebted to the plaintiff and the 
plaintiff is entitled to recover from the Washington Air¬ 
port, Inc., and its associates, the sum of $414,600.00 for 
claims that the plaintiff marked satisfied against the Wash¬ 
ington Airport, Inc., and its associates, for the said lease, 
and the $6,000.00 rent paid by the plaintiff, and the two 
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above items of $500,000.00 each, making a totil of $1,430,- 
600.00. ! 

16. That the plaintiff is entitled to have all the proceeds 
of the sale of the two properties sold, and to be sold, 

12 by Dulany and Burke, Trustees, and iDulany and 

Herbert, Trustees, set out above, to be i|)aid to a re¬ 
ceiver to be appointed by this court, to take charge of same 
and to pay it to the plaintiff and other creditor^ in the Dis¬ 
trict of Columbia, except the National Aviation Corpora¬ 
tion, which is to all intents and purposes, practically the 
same as the Washington Airport, Inc., and is showm to 
have been acting in collusion with it; that the plaintiff is 
informed, believes and so charges that the notes secured 
under the two deeds of trust described in the isaid adver¬ 
tisements have been taken up and are held an^ owned by 
the National Aviation Corporation. | 

Wherefore, the premises considered, the plaijatiff prays: 

i 

1. That process issue and that all proper orders and ac¬ 
counts be taken. | 

2. That a receiver be appointed, and that he c^ollect from 
the defendant, Edward B. Burling, and the trustees, Dulany 
and Burke, the $432,000.00, the purchase price pf the prop¬ 
erty sold July 17, 1933, and that he collect froih the Trus¬ 
tees, Dulany and Herbert and the purchaser, the full pur¬ 
chase of $174,500.00 of the property sold on Jujy 31, 1933. 

3. That the defendants, Dulany and Burke, Trustees, and 

Dulany and Herbert, Trustees, be required to p^y the said 
proceeds of said sale to the said receiver, and thjat the said 
Edw’ard B. Burling and said National Aviatioh Corpora¬ 
tion be required to pay the said $432,000.00 to tjhe said re¬ 
ceiver, and that the purchasers Ludington Bros.^ under the 
sale held July 31,1933, be required to pay the purchase price 
of $174,500.00 to said receiver, and that these parties and 
all other- be enjoined and restrained from reipoving the 
said money or any property of the said Washiijigton Air¬ 
port, Inc., and its associates, from the District jof Colum¬ 
bia. i 

13 4. That the defendants. National Aviation Cor¬ 
poration, Washington Airport, Inc., Washington Air 

Terminals Corporation, Federal Aviation Corpoiiation, and 
National Airport Corporation, Edward B. Bijirling, H. 
Kozier Dulany, Trustee, C. S. Taylor Burke, Trustee, and 
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Arthur Herbert, Trustee, be required to make discovery of, 
and state, any i and all contracts, understandings, plans, 
schemes and agreements between each, any and/or all of 
them and the others, and between each, any and/or all of 
them and Ludington Brothers, and between each, any 
and/or all of them and the holders of the second trust on 
the Hoover Field, and between each, any and/or all of them 
as to bidding by the holders of the second trust on the 
Hoover Field, as to payment to, or settlement with, the 
holders of the second trust as to the purchase by Luding¬ 
ton Brothers at the sale, and/or as to the conveyance of 
the two properties to the National Airport Corporation or 
at any other time, and give full details, particulars, 
amounts, sums and considerations; that the same defend¬ 
ants be required to make discovery what are the interests 
of the Ludington Brothers in and to or with the last named 
corporations and/or into all of their assets, properties and 
property rights inclusive. 

5. That all proper orders and accounts be taken and 
reported; that the plaintiff be granted judgment against 
the Washington Airport, Inc., National Aviation Corpora¬ 
tion, Washington Air Terminals Corp., Federal Aviation 
Corporation, and National Airport Corporation in the sum 
of $1,430,600.00, and that the said receiver be required to 
divide the proceeds of the sale of the said property pro¬ 
rata between the plaintiff and other creditors of the Wash¬ 
ington Airport, Inc., except that he is not to pay any to 
the National Aviation Corporation or the Federal Aviation 
Corporation, or Washington Air Terminals Corporation; 

that the plaintiff be granted such other and further 
14 general relief as the cause may require, and to equity 
may seem just and proper, including counsel fees 
for Raymond M. Hudson, his attorney, and costs. 

And he will ever pray. 

HENRY WOODHOUSE. 
i RAYMOND M. HUDSON, 

His Attorney. 

State of New York, 

County of New York, ss: 

I, Henry Woodhouse, being first duly sworn, depose and 
state that I am the plaintiff in the above amended bill, and 
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I 

I have read the same, and the facts set out j;herein are 
true to the best of my knowledge, information ahd belief. 

HENRY WOODHOUSE. 

Subscribed and sworn to before me and giveii under my 
hand and official seal this 3rd dav of November, 1933. 
[seal.] sol. S. LEVINSON, 

Notary Public. 

Bronx Co. CPk’s No. 56, Reg. No. 21L34. ! 

N. Y. Co. CPk’s No. 280, Reg. No. 4L173. | 

Commission expires March 30, 1934. i 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 

I 

15 Motion by Defendant Burling to Dismiss\ Amended 

Bill. I 

Filed November 11, 1933. i 

* * * « # # I • 

I 

Now comes the defendant, Edward B. Burling, j by his at¬ 
torney, Wm. Merrick Parker, and moves this honorable 
Court to dismiss the Amended Bill of Complaint hied herein 
for the following, among other, reasons: 1 

1. The averments of said Amended Bill of Complaint are 
insufficient to constitute a valid cause of action. 

2. There is no equity in said Amended Bill. 

3. The plaintiff has not in and by his said Amended Bill 
of Complaint made or stated such a case as doesj or ought 
to entitle him to any such discovery or relief as is thereby 
sought and prayed for from or against this defendant. 

4. From the averments of said Amended Bill, it appears 

that this Honorable Court sitting in Equity is without 
jurisdiction to determine the subject matter thereof, be¬ 
cause the plaintiff may receive plain, adequate nnd com¬ 
plete relief at law. i 

WM. MERRICK PARKER, 

_i 

Attorney for Defendant^ Edward B. Byrling. 

j 

Motion by Defendant Dulany to Dismiss Amended Bill. 

Filed November 13, 1933. I 

’ I 

i 

# m m m ^ # i # 

j 

Now comes the defendant, H. Rozier Dulany, JK by his 
attorney, Samuel F. Beach and moves this Honorable Court 
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to dismiss the amended Bill of Complaint filed herein, for 
the following, among other, reasons: 

1. The averments of said Bill of Complaint are insuffi¬ 
cient to constitute a valid cause of action. 

2. It is vague and indefinite. 

IG 3. Its cause of action, if any, is on a simple con¬ 
tract and remedy by legal action is adequate and com¬ 
plete. 

4. The plaintiff has not in and by his said amended Bill 
of Complaint made or stated such a case as does or ought 
to entitle him to anv such discoverv or relief, as is therebv 
sought and prayed for from or against this defendant. 

5. From the averments on the face of said amended Bill 
of Complaint, it is apparent that the Complainant is guilty 
of laches. 

SAMUEL F. BEACH, 

Attorney for Defendant^ H. Rozier Diilany, Jr. 

Order. 

Filed January 10, 1934. 

• ••••*« 

Upon consideration of the motions filed herein by the 
defendants, Edward B. Burling and H. Rozier Dulany, Jr., 
Trustee, to dismiss the Amended Bill of Complaint, it is 
by the Court this 10th day of January, 1934, 

Ordered, that said motions be and the same are hereby 
sustained without leave to the plaintiff for further amend¬ 
ment. 

F. D. LETTS, 

Justice. 

Plaintiff noted an appeal in open Court to the Court of 
Appeals, which is allowed and the Cost bond is fixed at 
$100 or a cash deposit of $50 in lieu thereof. 

F. D. LETTS, 

Justice. 

I have no objections to the form of decree. 

R. M. HUDSON. 


17 Memorandum. 

February 2, 1934.—Appeal Bond ($100) approved and 
filed. 
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j 

Assignments of Error. | 

Filed February 20, 1934. | 

* * * * * * I * 

Now comes the plaintiff, and makes and files the follow- 
ing assignments of error on appeal: ; 


1. The Court erred in dismissing the bill fcfr want of 

equity. | 

2. The Court erred in holding that the lower cqurt had no 

jurisdiction for a receiver to take charge of piroperty in 
the District of a non-resident corporation wl^ich is in¬ 
solvent, and against which there are unsatisfied jnulla bona 
executions. | 

3. The Court erred in holding that it had no jurisdiction 
to take possession of funds in the hands of a tri^stee in the 
District who \vas not authorized, and could ifot legally 
execute trusts in Virginia, and who did not live ih Virginia. 

4. The Court erred in holding that where there were 
allegations that there was collusion between the defendants 
to prevent bidding at the public sale of property by trustees, 
that the plaintiff was not entitled to a discovery as to all 
the facts, which were necessarily within the possession and 
knowledge of the defendant, and further that thej Court did 
not have jurisdiction of a bill for that purpose. | 

5. The Court erred in holding that the defendant, 

Burling, and Trustee Dulany were entitled to rais^ the ques¬ 
tions raised by their motions, which were not | raised by 
other defendants. | 

RAYMOND M. HUDSON, 

Attorney for Evaintiff. 

18 Designation of Record. i 

i 

Filed February 20, 1934. I 

i 

* * « * # « I « 

j 

Now comes the plaintiff and files this designation, direct¬ 
ing the Clerk to copy into the transcript of the 'record on 
appeal, the following papers: | 

1. The Amended Bill. | 

2. Motions to Dismiss. j 
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3. Final Decree dated January 10,1934. 

4. Assignments of Error. 

5. This Designation of Record. 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 

To William M. Parker, Esq., Samuel F. Beach, Esq., At¬ 
torneys for Defendants: 

Take notice that I will apply to the Clerk of the Supreme 
Court of the District of Columbia on ^larch 1, 1934, for a 
transcript of record on appeal in accordance with the fore¬ 
going Assignments of Error and Designation of Record. 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 

19 Supreme Court of the District of Columbia. 

United St.\tes of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 18, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein hied, copy of which is made part of this 
transcript, in cause No. 55978 In Equity, wherein Henry 
Woodhouse is Plaintiff and Washington Airport, Inc., a 
Corp. et al., are; Defendants, as the same remains upon the 
hies and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 13th day of April, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6203. Henry Woodhouse, Appellant, vs. Edward B. 
Burling et al. .Court of Appeals, District of Columbia. 
Filed Apr. 14, 1934. Henry W. Hodges, Clerk. 
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EDWARD B. BURLING AND H. ROZIER DljjLANY, 

JR., TRUSTEE^ Appellees. | 


I 

I 

Brief fob Appeli.jint. I 


STATEMENT OF CASE. 1 

I 

I 

This is an appeal from a final decree of ihe Su¬ 
preme Court of the District of Columbia entered Janu¬ 
ary 10, 1934 (R., p. 16), dismissing the amended |bill and 
denying leave to amend. The bill alleges that the Na¬ 
tional Aviation Corporation, under the laws bf New 
York and doing business in the District of Colun^bia and 
Virginia, was the successor of the Federal Aviation Cor¬ 
poration or the latter was merged into the National 
Aviation Corporation and that the latter is the| parent 


i 
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corporation of, and owned and controlled, the Washing¬ 
ton Air Terminals Corporation, Washington Airport, 
Inc., and the. National Airport Corporation, all defend¬ 
ants. 


That the Washington Airport, Inc., was insolvent, 
that there was an iinsatished judgment of record in Ar¬ 
lington County, Virginia, against it on which an exe¬ 
cution had been returned ^^XiiUa Bona'^ (R., p. 11), and 
that the National Aviation Company had then pending 
a suit against it in said county for $682,213.93 on notes 
made by the i Washington Airport, Inc., and the Wash¬ 
ington Air Terminals Corporation, payable to and en¬ 
dorsed by the Federal Aviation Corporation, but the 
Washington Airport, Inc., was the only one sued (R., 

p. 10). 

It is alleged (R., p. 3) that tlie defendant trustees, 
Dulany, who was a non-resident of Virginia, and Burke, 
had attempted to sell on July 17, 1933, property known 
as the Washington Airport or Washington Airport, Inc., 
to appellee Burling, who bought for and on behalf of 
the defendant, National Aviation Corporation, and that 
Burling had or would convev the same to the National 
Aviation Corporation. In the amended bill it is alleged 
that it was conveyed to tlie National Air])ort Corpora¬ 
tion, which was thereafter incorporated as a subsidiary 
of the National Aviation Corporation. 

It is alleged that Dulany, Trustee, l)rought the pur¬ 
chase price into, and had it in his possession in, the Dis¬ 
trict of Columbia. 

It is alleged that on July 31, 1933, after the insti¬ 
tution of this suit, that Dulany, Trustee, and Herbert, 


Trustee, attemjoted to sell the property of the Wash¬ 
ington Airport, Inc., known as Hoover Airport, and at 
the sale Ludington Brothers, who had been for many 
years associated with, allied with, and interested in, the 
National Aviation Corporation and its allied companies, 
bid in the property at the price of $174,500 (R., p. 7), 
being the amount for which the said Ludington Brothers 
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claimed to own a first mortgage; that at the |sale the 
holders of a large second trust were present s^iid able 
to bid to protect themselves, but they failed to (^o so, al¬ 
though the property w’as vrorth far more than the| amount 
of both trusts, and the appellant, because of hjs heavy 
losses, due to the schemes of, and violations of, Contract 
with him by, the National Aviation Corporation! and its 
subsidiaries was unable to bid (R. p. 8). i 

Immediately after this sale the National Aviation 
Corporation chartered the National Airport Corporation 
and had title to both properties conveyed to it| 

It is charged (R. p. 8) that the National Aviation 
Corporation and its allies in their schemes to Itake all 
of the property of the Washington Airport, Inc.| free of 
lien and to defraud the creditors of the Washington Air- 
port, Inc., connived with the holders of the second trust 
not to bid on the Hoover Field unless outsiders o| the ap¬ 
pellant bid on it and that the National Aviatibn Cor¬ 
poration would protect the holders of the secohd trust 
after title passed to the National Airport Corporation. 
This constitutes an illegal suppression of bids. Luding- 
ton Bros, were ‘‘allies| 

It is alleged that the appellant is entitled tb a dis¬ 
covery from the defendants as to all agreements and 
schemes affecting the sale. j 

It is alleged that the appellant Dulany, Trustee, be¬ 
ing a non-resident of Virginia, is not amenable tb Courts 
of that state and he cannot execute or sell under the 
laws of that state and all his acts thereunder are void and 
illegal (R., p. 8). | 

It is alleged that the appellant Dulany, 'prustee, 
will or has received and brought all the proceeds of 
Hoover Airport into the District of Columbia. | 

It is alleged (R., p. 13) that the National 4-viation 
Corporation and the Washington Airport, Inch were, 
to all intents and purposes, one and the same and that 
they were acting in collusion and it is charged Ijhat the 
notes secured under the two deeds of trust had bebn taken 

j 

I 
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up and were held and owned by the National Aviation 
Corporation; the National Aviation Corporation, own¬ 
ing all the notes and being the actual owner, though not 
of record, of the property, and the mortgages, merged 
into the equitable title of the National Aviation Corpora¬ 
tion and would not longer be a lien on the property ahead 
of creditors. 

The appellant alleges large amounts due and owing 
to him by the Washington Airport, Inc., due because of 
the schemes and wrongs of the Washington Airport, 
Inc., and violations of its agreements as part of the 
scheme of the National Aviation Corporation set out in 
the amended bill. 

There were motions to quash by some of the cor¬ 
poration defendants which were undetermined when the 
final decree dismissing the amended bill was entered and 
which are still undetermined in the Lower Court awaiting 
the decision of this court on this appeal. 


ARGUMENT. 


I. 

Fraud and Collusion. 

The amended bill charges fraud and collusion and 
schemes and plans by connivance to cover up property 
of Washington Airport, Inc., and to defraud its credi¬ 
tors. 

When fraud and collusion is thus alleged anv court 
of equity which has jurisdiction over any of the parties 
has jurisdiction for all purposes. Equity, when fraud 
and collusion is present, sweeps aside technicalities and 
goes straight to, and condemns, the collusion and fraud. 

Hill vs. Chambers, 63 App. D. C.,62 W. L. R. 98; 

this proposition is too well established to need further 
citation. 


IL 


I 
i 

Appointment of Eeceiver. I 

i 

I 

i 

It has always been the practice in the jDistrict of 
Columbia for the Court to appoint receivers to take 
charge of local property of foreign corporatipns within 
the District of Columbia for the protection of creditors, 
and this was recognized and followed in American Na¬ 
tional Bajik vs. Arlington Hotel Company, 4$ W. L. R. 
467 (S. C. D. C.), where the bill was filed by I one not a 
judgment creditor; afterwards, though, st|>ckholders 
came in and sought to have the receiver’s ppwers ex¬ 
tended and have the receiver bring suit for stpck assess¬ 
ments, but this Court on an appeal {Palmer vp. Morgan, 
45 App. D. C. 334, W. L. K. 376), in which only the ques¬ 
tion of the powers of the receiver in the l|)istrict of 
Columbia to bring such suit was involved, hel^ that that 
action went into the internal affairs of the corporation 
and could not be sustained. I 

j 

1 

In Washington Times Company vs. N. Temple 
and Market Company (S. C. D. C.), Equity ko. 34257, 
April 15, 1916, Mr. Justice Stafford, in a hotly jcontested 
suit brought by creditors who were not judgment credi¬ 
tors, appointed a receiver for the local assets! of a for¬ 
eign corporation in the District of Columbia, khere are 
a number of cases urged by the appellees, butj they are 
mainly cases of the Federal Courts in the varipus states 
which do not have the additional authority in the states 
that this Court has in the District of Columbia for, as 
held in O^Donoghue vs. United States, 289 U. 516; 77 
L. Ed. 1356, this Court has jurisdiction in thp District 
similar to the state courts in the states. I 

It has been the regular practice of the Courts of 
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up and were held and owned by the National Aviation 
Corporation;! the National Aviation Corporation, own¬ 
ing all the notes and being the actual ovTier, though not 
of record, ofi the property, and the mortgages, merged 
into the equitable title of the National Aviation Corpora¬ 
tion and would not longer be a lien on the property ahead 
of creditors. 

The appellant alleges large amounts due and owing 
to him by the Washington Airport, Inc., due because of 
the schemes ^and wrongs of the Washington Airport, 
Inc., and violations of its agreements as part of the 
scheme of th<j National Aviation Corporation set out in 
the amended bill. 

There were motions to quash by some of the cor¬ 
poration defendants which were undetermined when the 
final decree dismissing the amended bill was entered and 
which are still undetermined in the Lower Court awaiting 
the decision of this court on this appeal. 

ARGUMENT. 

I. 

Fraud and Collusion. 

The amended bill charges fraud and collusion and 
schemes and plans by connivance to cover up property 
of Washington Airport, Inc., and to defraud its credi¬ 
tors. 

When fraud and collusion is thus alleged anv court 
of equity which has jurisdiction over any of the parties 
has jurisdiction for all purposes. Equity, when fraud 
and collusion is present, sweeps aside technicalities and 
goes straight to, and condemns, the collusion and fraud. 

Hill vs. Chambersj 63 App. D. C.,62 W. L. R. 98; 

this proposition is too well established to need further 
citation. 
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II. 


Appointment of Receiver. 

i 

It has always been the practice in the district of 
Columbia for the Court to appoint receivets to take 
charge of local property of foreign corporations within 
the District of Columbia for the protection of I creditors, 
and this was recognized and followed in American Na- 
tional Bayik vs. Arlington Hotel Company^ 431 W. L. B. 
4G7 (S. C. D. C.), where the bill was filed by lone not a 
judgment creditor; afterwards, though, stockholders 
came in and sought to have the receiver’s powers ex¬ 
tended and have the receiver bring suit for st^ck assess¬ 
ments, but this Court on an appeal {Palmer vO. Morgan, 
45 App. D. C. 334, W. L. R. 376), in which only! the ques¬ 
tion of the powers of the receiver in the District of 
Columbia to bring such suit was involved, heldj that that 
action went into the internal affairs of the corporation 
and could not be sustained. I 


I 

In Washington Times Company vs. N. P\, Temple 
and Market Company (S. C. D. C.), Equity No. 34257, 
April 15, 1916, Mr. Justice Stafford, in a hotly Contested 
suit brought by creditors who were not judgment credi¬ 
tors, appointed a receiver for the local assets |of a for¬ 
eign corporation in the District of Columbia. Tphere are 
a number of cases urged by the appellees, but | they are 
mainly cases of the Federal Courts in the various states 
which do not have the additional authority in the states 
that this Court has in the District of Columbia for, as 
held in O^Donoghue vs. United States, 289 U. $. 516; 77 
L. Ed. 1356, this Court has jurisdiction in the District 
similar to the state courts in the states. 

It has been the regular practice of the Ciourts of 
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the District of Columbia to appoint a receiver of the 
local assets only of an insolvent foreign corporation and 
Mr. Justice Stafford established the practice in the X. 
E. Market case, above, that a receiver could be appointed 
on a petition Of a creditor who had not yet obtained a 
judgment, which is a wholesome practice and should not 
at this date be overruled. 

The appellant is only seeking funds that are in the 
District of Columbia. 


III. 


Trustee Non-Resident of Virginia. 


The appellee Dulany, Trustee, is a non-resident of 
Virginia and under the Virginia laws, a non-resident 
cannot act, and he received or brought into the District 
of Columbia the funds in both sales. His acts in Vir¬ 
ginia are illegal. 

The fact that the other trustees, Burke in one case, 
and Herbert iii the other, are residents of Virginia, does 
not validate the transaction or validate the acts of the 
trustee Dulanv. 

This Court held October 1, 1934, in Ballard vs. 

Spruill, 64 App. D. C.,62 W. L. R. ...., F. (2nd) 

...., that where there are two trustees under a deed of 
trust and it is illegal for one of the two to act, that in 
that case the other one cannot act and the actions of 
both jointly are invalid. Clearly when such a trustee, 
acting as he did, lives in the District of Columbia and 
beyond the reach of the Virginia Courts, brings the 
monev into the District of Columbia and there is such 
fraud and collusion as is alleged, the Courts of the Dis¬ 
trict of Columbia should certainly take charge of the 
funds through a receiver. 
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1 


If a trustee under such conditions bringd the funds 
away from Virginia, thus avoiding the jurisdiction of its 
courts, he should be estopped to deny the right land power 
of the courts of his residence to require an Recounting 
of the trust funds. I 


IV. 


i 


Discovery. ; 

I 

i 

! 

Equity always has jurisdiction of a bill of i discovery 
especially where there are allegations of frau(^ and col¬ 
lusion and its jurisdiction is stated in Simpkinjs Federal 
Practice (Revised Edition) at page 557 as follows: 

j 

j 

^‘Having discussed the component phrts of a 
bill now recognized as essential, I will briefly speak 
of bills of discovery. Their origin was found in a 
want of power in the common-law courts toj compel a 
discovery of the truth, either through thfe oath of 
tlie party to the suit, or by any process o|f its own 
to compel the production of written evidence in the 
possession of an adverse party. Colgate I vs. Com- 
pagnie Francaise du Telegraphe, 23 Blatcjif. 86, 23 
Fed. 84. This right to demand informaf;ion only 
known to your antagonist in aid of your j suit was 
permitted in eciuity on filing a bill for that | purpose, 
known as bills of discovery. McMullen Livynher Co. 
vs. Strother, 69 C. C. A. 433, 136 Fed. 301| and au¬ 
thorities cited; Kelley vs. Boettcher, 29 0. jC. A. 14, 
56 U. S. App. 363, 85 Fed. 56-66; Browd vs. Me- 
Donald, 68 L. R. A. 462, 67 C. C. A. 59, 133 Fed. 

898.” I 

1 

j 

The intercorporate relations and the relations al¬ 
leged between the corporate defendants and Ludington 
Brothers and between them and the holders of the second 
trust are matters entirely within the knowledge Rf the de- 
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fendants and are such that the appellant is clearly en¬ 
titled to have a discovery thereof. 

Clearlv the amended bill states a cause of action in 
equity in the courts of this District under each one of 
the foregoing heads, and the decree dismissing the 
amended bill should be reversed and the cause remanded 
to the Lower Court with instructions to proceed to trial 
on the merits. 


Respectfully submitted^ 

RAYMOND M. HUDSON, 
MINOR HUDSON, 

Attorneys for Appellamt. 
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Appeal from the Supreme Court of the District of 

Columbia. i 


BRIEF FOR APPELLEES. 


STATEMENT. | 

i 

Parties. | 

i 

The i)laintiff is Henry Woodhouse, a resident of 
New York. | 

The defendants named in the amended bill ar^: 

(1) Washington Airport, Inc., a Virginia coijpora- 

tion; I 

* \ 


(2) H. Rozicr Dulany, Jr., Trustee, a resident of the 
District of Columbia; 

(3) Edward B. Burling, a resident of the District 
of Columbia; 

(4) National Aviation Corporation, a New York Cor¬ 
poration; 

(5) Washington Air Terminals Corporation, a Dela¬ 
ware corporation; 

(6) Federal Aviation Corporation, a Delaware Cor¬ 
poration ; 

(7) Arthur Herbert, Trustee, a resident of Virginia; 

(8) C. S., Taylor Burke, Trustee, a resident of Vir¬ 
ginia ; 

(9) National Airport Corporation, a Delaware cor¬ 
poration. 

The last six named defendants have never been 
served. Washington Aii’i^jort, Inc., has pending a mo¬ 
tion to set aside the Marshal’s return of service on it 
on the ground that no service was made. 

Burling and Dulanv are the onlv defendants who an- 
swered the i bill. The original bill was dismissed on 
their motion. An amended bill was filed which was 
also dismissed without leave to amend. 

Relationship of the Plaintiff to the Controversy. 

The plaintiff’s rights are stated at the end of the 
amended bill, in Paragraphs 12,13,14 and 15 (Rec. pp. 
11-13). These paragraphs contain allegations that 
Woodliouselias the following claims against the Wash¬ 
ington Airport, Inc. (the first named defendant): 


I 


(a) Claim of damages for breach of con¬ 

tract 

(b) Claim of damages for breach of con¬ 

tract 

(c) Claim of damages for breach of con¬ 

tract 

(d) Claim of damages for tortious con¬ 

duct 

(e) Claim of damages for tortious con¬ 

duct 


$171,000 

163,000 

i 

I 81,500 

j 

pl0,000 

j ' 

ko,ooo 


Total 


I 


$1,1:25,500 

I 


The amended bill states that the claims arose ? about 
November 1,1930’^ (Rec. p. 11). The amended liill v’as 
tiled November 6, 1933 (Rec. p. 2). At that tiijne the 
claims were unliquidated. During the three yeai*s that 
elapsed between the time it is alleged the claims arose 
in November, 1930, and the filing of the amended bill 
in November, 1933, no suit had been begun l^y the 
plaintiff in Virginia to reduce his claims to judgment 
in a court of law. The claims asserted by the plaintiff 
are ordinary claims for a money judgment cogipzable 
only by a court of law with the right of the debtor to 
a jury trial. | 


Allegations Relied Upon by Plaintiff as Sho'vkng 
Grounds for Equitable Jurisdiction, j 

The amended bill alleges that the alleged debtor, 
Washington Airport, Inc., was owner of two aii’ports 
in Virginia, one known as ‘ AVashington Airportj’’ and 
the other known as ‘‘Hoover Airport.’’ (Rec. ppj. 3, 5) 
“Washington Airport” was subject to a first jmort- 
gage, Dulany and Burke being the trustees (jf the 
mortgage. Dulany and Burke offered the property 
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for sale at foreclosure sale to satisfy the indebtedness. 
At the foiteclosure sale Burling \vas the purchaser, 
bidding $432,000 (Rec. p. 3). The bill contains no al¬ 
legations of fraud with relation to this sale unless that 
interpretation can be put upon an allegation in the bill 
that the sale was ‘‘for and on behalf of National Avia¬ 
tion Cori)oration and those allied with it in its schemes 
to prevent just creditors of the Washington Airport, 
Inc. (the mortgagor) from being able to collect what 
is due them;’’ (Rec. p. 3). The only fact alleged is sim¬ 
ply that the mortgage creditor was proceeding to fore¬ 
close its mprtgage. There are no facts alleged show¬ 
ing any “scheme” beyond the inference that naturally 
anv morti 2 :age foreclosure mav make it difficult for the 
unsecured creditors of the mortgage debtor to secure 
payment of their claims. 

There is even no clear allegation in the bill that the 
mortgage creditor (National Aviation Corporation) 
bore any relationship to the mortgage debtor (Wash¬ 
ington Airport, Inc.). To be sure, in Paragraph 8 
(Rec. p. 9) there is copied a statement from the 1932 
edition of Moody’s Manual which reports that Na¬ 
tional Aviation Corporation indirectly controlled 93 
per cent of the stock of Washington Airport, Inc., but 
there is no allegation that the facts as stated in 
Moody’s ^Manual are true unless that interpretation 
can be placed upon the allegation that the facts were 
“furnished by the corporations named therein.” Even 
then there is no allegation as to the state of stock ovm- 
ership on the day of the filing of the bill in November, 
1933. But even if there had been such an allegation it 
would have been simply that corporation X (National 
Aviation Corporation) which controlled 93 per cent 
of the stock of Corporation Y (Washington Airport, 
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Inc.), and which was a mortgage creditor of |Corpora¬ 
tion Y, was proceeding to foreclose its mortgage. The 
bill may ]ye searched in vain for anv allegation which 
shows the slightest impropriety in the action of the 
owTier of the mortgage notes (National Aviation Cor¬ 
poration) in causing the trustees, Dulany aijid Burke 
to foreclose the mortgage. | 

As to ‘‘Hoover Airport”: the bill alleges Ithat this 
airport was also owned by Washington Airpprt, Inc.; 
that it was subject to a first mortgage of ^174,500. 
(Rec. pp. 5, 7) It is alleged that this mortgage was 
owned by the Ludingtons (not made parties) j that de¬ 
fendants Dulany and Herbert were trustees of this 
mortgage; that they had caused a foreclosure sale to 
be had under this mortgage, and that the Lu|dingtons 

purchased at the foreclosure sale for the exact amount 

! 

of their mortgage. (Rec. p. 7) As to this Si^le, there 
is the following allegation: | 


i i * 


* 


^ the plaintiff believes and changes that 
the National Aviation Corporation and jts allies 
in their schemes as hereinafter alleged! to take 
all the property and assets of the Washington Air¬ 
port, Inc. and to prevent the plaintiff and other 
just creditors of the Washington Airport, Inc. 
from collecting the just amounts due thepi, plan¬ 
ned, arranged and schemed with the holders of 
the second trust not to bid on the Hoover Field 
unless outsiders or the plaintiff bid on it,! and the 
National Aviation Corporation would, and did, 
protect the amounts due the second trust holders 
in the refinancing of the property in the name of 
the National Airport Corporation.” (Rec. p. 8) 

These allegations show that persons not partiess to the 
bill (the Luding-tons) held a first mortgage on ‘|Hoover 
Airport”, which the defendants Dulany and Herbert as 


I 
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trustees of the mortgage foreclosed. The Ludingtons 
purchased the property at the foreclosure sale for the 
amount of the mortgage. There is nothing in the al¬ 
legations to indicate that there was anything wrong 
about the sale except a confused intimation that the 
National Aviation Corporation made a deal with the 
Ludingtons to acquire the property from the Luding¬ 
tons after the sale to the Ludingtons, and then that 
the National Aviation Corporation agreed to take care 
of a second mortgage if the holders of the second mort¬ 
gage would not bid at the foreclosure sale. But the 
plaintiif evidently did not feel that he had any griev¬ 
ance against the Ludingtons because he did not make 
them parties. And there is nothing showing any im¬ 
propriety in connection with this sale on the ])art of 
Dulany or Washington Airport Inc. If the allegations 
show that anv wrong was committed, the onlv defen- 
dant named in the bill who had anvthing to do with it 
was the National Aviation Corporation, which has 
never been served. 

The allegations in relation to ‘‘Hoover Airport” do 
not concern Burling in anv wav. He had nothing what- 
ever to do with “Hoover Airport”. Dulany was one 
of the trustees under the mortgage which was held by 
the Ludingtons. The Ludingtons are not parties, and 
it is not alleged that the Ludingfons acted in any way 
improperly, since as far as appears the Luding-tons 
were bona fide first mortgagees. Thev had a right to 
have the property sold. They bid it in, and there is 
no allegation showing any equitable claim to the pur¬ 
chase money in the hands of Dulany, the trustee. Any 
scheme on the part of the National Aviation Corpora¬ 
tion and the holders of the second mortgage, would 
not affect Dulany’s duty to pay the purchase price over 
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to the Ludingtons, who, so far as the allegatiods of the 
bill show, are innocent parties. There is nothing al¬ 
leged from which it can be seen that any scheme” on 
the part of National Aviation Corporation in ainy way 
injured the plaintitf. 

Relief Prayed. 

What relief does the bill show might be grajited as 
against Burling and Dulany, the only parties!before 
this court? 1 

Burling is not alleged to be a party to any fr^ud, or 
to have any relationship to any of the transactions be¬ 
yond the fact that he bid $432,000 at the foreclosure 
sale of ‘‘Washington Airport”. The bill prays ihat he 
be directed to pay that sum of money over t^ a re¬ 
ceiver. But the bill is a blank so far as showing any 
reason why that should be done. Prior to tlje con¬ 
summation of the sale the purchase money is Buying’s 
own money. If he is to pay it to anyone he vtill ob¬ 
viously pay it to Dulany in exchange for a deedjto the 
property. The plaintitf claims as a creditor of Wash¬ 
ington Airport, Inc., but there is nothing in the jbill to 
indicate that Burling’s money, with which he proposed 
to buy the “Washington Airport” at foreclosure sale, 
in any way belongs to Washington Airport, Inc. j 
As to Dulany: Burling pays the purchase pi|ice to 
Dulanv as the trustee under the foreclosure sale of 

•' i 

“Washington Airport”. The Ludingtons, thq pur¬ 
chasers under the foreclosure of “Hoover Airjjort”, 
pay their purchase price to Dulany. The plaintitf, as 
a creditor of the defendant Washington Airportj Inc., 
under no circumstances has any possible lien op any 
monev in Dulanv’s hands. As an unsecured creditor of 

V V I 

Washington Airport, Inc., he could in any casei only 
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reach moneys belonging to his debtor, Washington Air¬ 
port, Inc. But the moneys in Dulany’s hands belong 
not to AVa$hington Airport, Inc. but to the owners of 
the mortgage indebtedness. If the sales are valid the 
trustee Dulany is under obligation to i)ay the moneys 
over to the mortgage creditors. If the sales are invalid 
the trustee must return the moneys to the purchasers 
at the foreclosure sales—Burling in the one case and 
the Ludingtons in the other case. But there has been 
no attemjit to have the sales set aside. Any proceed¬ 
ing to set aside the sales would have to be begun in 
Virginia. 


ARGUMENT. 

Little argument is necessarv. There are three chief 
reasons whv the decree dismissing the bill is correct: 

I. A creditor’s bill can be filed only by a judgment 
creditor. 

II. No ground for equitable interposition is shown. 

III. The bill shows no relief of anv sort that could 

* 

be granted. 


I. 

Such a Bill Can Be Filed Only by a Judgment Creditor. 

Even if fraud were alleged, even if the Washington 
Airport, Inc., were insolvent, were doing business in 
the District of Columbia, and even if there were as¬ 
sets which could be applied to the pa^unent of the plain¬ 
tiff’s claims, and even if the plaintiff were in danger of 
losing all his rights—even then the bill would not lie 
on behalf of a non-judgment creditor. 

The Supreme Court of the United States has recent- 
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i 

I 

! 


i 


ly defined the jurisdiction of a court of equity on bills 
for a receiver filed bv a creditor who has not lreduced 

*' i 

his claim to judgment. | 

In Ilarkin v. Brundage, 276 U. S. 36, Chie^ Justice 
Taft spoke as follows: | 

‘‘We do not wish what we have said to te taken 
as a general approval of the appointment 
of a receiver under the prayer of a bill Ibrought 
by a simple contract creditor simply I because 
it is consented to at the time by a defendant 
corporation. The true rule in equity is th^t under 
usual circumstances a creditor’s bill may not be 
brought except by a judgment creditor aftjer a re¬ 
turn of ‘nulla bona’ on execution.” | 

I 

1 

In Pusey & Jones v. Hannsen, 261 U. S. 491, 497, 
the Court affirmed a dismissal of a bill brought by a 
single contract creditor and used the following Ian- 
guage: I 

i 

“That this suit could not be maintained! in the 
absence of the statute is clear. A receiver is often 
appointed upon ai)plication of a secured creditor 
who fears that his security will be ^vasted. 
Kountze v. Omaha Hotel Co., 107 U. S. 3|78, 395. 
A receiver is often appointed upon application of 
a judgment creditor who has exhausted Ms legal 
remedy. See White v. Ewings 159 U. S. 3p. But 
an unsecured simple contract creditor hasj in the 
absence of statute, no substantive right, legal or 
equitable, in or to the property of his debtor. This 
is true, whatever the nature of the property; and 
although the debtor is a corporation and insolvent. 
The only substantive right of a simple cbntract 
creditor is to have his debt paid in due course. His 
adjective right is, ordinarily, at law. He |has no 
right whatsoever in equity until he has exi^austed 
his legal remedy. After execution upon a judg- 


ment recovered at law has been returned unsatis¬ 
fied he may i)roceed in equity by a creditor’s bill. 
Hollins V. Brier field Coal Iron Co., 150 U. S. 371; 
Compare Swan Land db Cattle Co. v. Frank. 148 
U. S. 603; National Tube IT’orA*.? Co. v. Ballou, 146 
U. S. 517,; Pierce v. United Slates, 255 U. S. 398, 
403. He mav, bv such a bill, remove anv obstacle 
to satisfviiu>- liis execution at law; or mav reach 
assets eciuitable in their nature; or he may provi- 
siona])ly protect his debtor’s ])roperty from mis¬ 
appropriation or waste, by means either of an in¬ 
junction or a receiver. \Vhether the debtor be an 
individual or a corporation, the appointment of a 
receiver is merelv an ancillarv and incidental rem- 
edy. A receivership is not final relief. The ap- 
])ointment determines no substantive riglit; nor is 
it a ste]) in the determination of such a rii>-ht. It 
is a means of ])reserving- ])ro])erty which may ulti¬ 
mately be applied toward the satisfaction of sub¬ 
stantive ri<>’hts.” 


Also in Lion Bonding Companij v. Karats. 262 U. S. 
77, where a bill for the ai)pointment of a receiver was 
brought by a simple contract creditor, the Court said, 

“First.! In the Karatz case the motion to dis¬ 
miss the bill should have been granted. There was 
want of equity; for it was brought by an unse¬ 
cured simple contract creditor. Pusey S Jones Co. 
V. Hannsen, 261 U. S. 491.^^ 

Finally, in Shapiro v. Wilgus, 287 U. S. 348 Mr. 
Justice Cardozo said: 

“Ordinarily a creditor who seeks the appoint¬ 
ment of receivers must reduce his claim to judg¬ 
ment and exhaust his remedy at law. * * * True 
indeed it is that receivers have been appointed 
even by federal courts at the suit of simple con- 
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I 

tract creditors if the defendant was willing to 
waive the irregularity and to consent to! the de¬ 
cree. This is done not infrequently wher(b the de¬ 
fendant is a public service corporation and the un¬ 
broken performance of its services is in further¬ 
ance of the public good. Re Metropolitan flailway 
Receivership y 208 U. S. 90, 109, 111. It l|as been 
done at times, though the public good wa$ not in¬ 
volved, where legitimate private interestls might 
otherwise have suffered harm. * * * have 
given warning more than once, however, that the 
remedy in such circumstances is not to be Igranted 
loosely, but is to be watched with jealous byes.’’ 

We have examined the tile in the case of Washington 
Times Company v. A". E, Temple and Market Campany 
(S. C. D. C.), Equity No. 34257, in which the plaintiff 
says that Mr. Justice Stafford appointed a rec(3iver in 
a suit brought by creditors who were not judgment 
creditors. From our examination it appears tjhat the 
plaintiffs in that case had obtained judgment^ in the 
District of Columbia and that execution on sai^ judg¬ 
ments had been returned nulla bona. This casd, there¬ 
fore, does not support the plaintiff’s contentioiji. 


II. 


No Ground for Equitable Interposition, j 

I 

In every case where the question has been | raised 
whether a simple contract creditor can apply for a 
receiver it is assumed that facts are shown whiclj would 
warrant interposition if the plaintiff were a judgment 
creditor. But in this case, even if the plaintiff [were a 
judgment creditor no facts are alleged siiowing 
grounds for equitable intervention. The plaintiff could 
satisfy his judgment by attachment at law. ! 
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The principal defendant, Washington Airport, Inc., 
is a Virginia corporation, conducting an airport in 
Virginia. The claims arose in Virginia. It appears 
that the Walshington Airport, Inc., besides the two 
airports which were foreclosed, owns a third tract of 
1200 acres in Virginia. (Rec. p. 11.) The allegations 
of the bill do not charge anv fraudulent conduct on the 
part of Washington Airport, Inc. The most tliat can 
be inferred is that another corporation. National Avia¬ 
tion Corporation, which has never been served, is the 
I^rincipal stockholder of Washington Airport, Inc., 
and was causing the first mortgages on the two airports 
to be foreclosed. There is no allegation of dissipation 
of assets, or any reason for the appointment of a re¬ 
ceiver of Washington Airport, Inc., which so far as the 
bill discloses Is still doing business in Virginia and is 
the owner of an airport consisting of 1200 acres. 
There are therefore no grounds shown warranting 
equitable interposition as against the Washington Air¬ 
port, Inc. 


m. 

The Bill Shows No Relief of Any Kind that Could Be 

Granted. 

Even if the plaintiff had been a judgment creditor of 
the principal defendant Washington Airport, Inc., and 
even if there were definite allegations of fraud on the 
part of National Aviation Corporation, there is no re¬ 
lief that can be granted as against Burling and Dulany. 
Burling’s money is his ovm; he either keeps it or he 
pays it to the trustee under the foreclosure sale in ex¬ 
change for a deed. Ho could not be ordered to pay it 
to a receiver of Washington Airport, Inc., since he is 
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under no obligation to tliat company, and has nojmoney 
which belongs to it. Dulany has no money beljonging 
to Washington Airport, Inc. The money in hi^ hands 
must be paid out according to the terms of the trust 

deeds. ; 

j 

Answer to Plaintiff’s Argument. ! 

i 

In support of his contention that the dismssal of the 
bill was erroneous the plaintiff says that the bill cjharges 
fraud and collusion. The analysis of the bill I supra 
shows that if any facts are alleged showungj fraud 
(which is extremely dubious) the bill certainlj^ does 
not show any participation therein by the principal 
debtor (Washington Airi)()rt, Inc.) or by Burljing or 
by Dulany, the two defendants before this Cour|. And 
even if a fraudulent cons})iracy had been particjipated 
in by alt the defendants still a bill of this chajracter 
cannot be maintained by a plaintiff who has itot re¬ 
duced his claims to judg-ment. U. S. v. Bitter Rapt De¬ 
velopment Co,, 200 U. S. 470. 

The plaintiff further attempts to defend the bill by 
saying that it prays for a receiver and for disc^overy. 
But relief of that character is merely ancillary !to the 
general relief prayed. And if the bill shows no inde¬ 
pendent ground of equity jurisdiction a prayer; for a 
receiver and for discovery will not save it. | 

Lastly the plaintiff makes the point that the defen¬ 
dant Dulany as a non-resident of Virginia could not 
under its law act as trustee of a mortgage oi land 
situated in that state. Just how that averment, if true, 
can confer jurisdiction upon the courts of the District 
is not explained. 
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It is respectfully submitted that the decree should 
be affirmed. 


Respectfully submitted, 

Wm. Merrick Parker, 
Attorney for Edward B. Burling. 

S.\MUEL F. Beach, 

Attorney for H. Bozier Dula7iy, Jr., 

Trustee. 
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